Case No. CR-03-BE-0530-S

RICHARD M. SCRUSHY,

)
)
)
)
)
)
)

Defendant.

RENEWED MOTION OF THE UNITED STATES
TO VACATE ORDER SETTING HEARING OR,
IN THE ALTE TI C E ING DATE

Comes now the United States of America, by and through its counsel, Alice H. Martin, United
States Attorney for the Northern District of Alabama, and renews its motion to vacate the Court’s
order setting a hearing on the defendant’s Motion to Modify the Court’s Restraining Order of
November 3, 2003 or, in the alternative, to continue the hearing date. As grounds therefor, the
Government states as follows:

1. That on November 26, 2003, the defendant filed his motion seeking to modify the Court’s
Restraining Order of November 3, 2003. Following submission of briefs by both parties, this Court
held a conference with counsel on December 11, 2003, to discuss the defendant’s motion.

2. That on December 19, 2003, this Court entered its order setting the defendant’s motion to
modify for a hearing; that hearing is presently scheduled for Thursday, January 22, 2004, at 1:30 p.m.

3. That as of December 11, 2003, the defendant was fully aware of the Court’s expressed
desire to be fully prepared prior to any hearing in this case and, in that regard, of his obligation to this

Court to specifically identify what properties he claims were wrongfully restrained and his support for

that claim. The defendant deliberately failed to meet that obligation in a meaningful way.
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eight hours prior the hearing — certainly fails to comply with the spirit, if not the letter, of the Court’s

directive. Either the defendant was not going to produce the requested information for the Court (until
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which set that hearing), or the defendant deliberately planned to wait until the very last minute to file
that information to gain whatever tactical advantage possible. This action underscores the defendant’s
apparent belief that the rules that govern everyone else simply do not apply to him.

5. Furthermore, the defendant’s last-minute filing appears to be part of a concerted effort to
gain an unfair advantage by whatever means available. On Friday, January 16, 2004, defense counsel
informed government counsel that the defendant planned to subpoena IRS Special Agent Charles
Traywick; on Monday, January 19, 2004 (a federal holiday), the defendant served a subpoena on the
accounting firm of Clifton Gundersen, LLP, located near Baltimore, Maryland. As part of each
subpoena, the defendant requested any and all work papers related to the restraining order. Even if
these papers were properly subject to being produced, it would be physically impossible to do so by
the hearing date. In addition, on January 20, 2004, the defendant filed his Opposition to Motion to
Vacate Order Setting Hearing and his Supplemental Motion to Modify the Court’s Restraining Order
Dated November 3, 2003, these motions also require the government’s attention to prepare an adequate
response.

6. The United States again objects to any attempt by the defendant that would prevent the
government and this Court from being adequately prepared for a meaningful hearing on this or any

other issue in this case.



Wherefore, based on the foregoing the United States again respectfully requests this Court to
for January 22, 2004, and that the hearing on the defendant’s motion
to modify be cancelled based upon the defendant’s failure to comply with this Court’s directives.'

Alternatively, the United States requests that this hearing be continued until further order of this Court

to afford the
Respectfully submitted this 21* day of January, 2004.

ALICE H. MARTIN
/Onited States Attorney _

D)

ES D. INGRAM
Assistant United States Attorney
Northern ,District of Alabama

% / | v
RICHARD C. SMITH T E

Deputy Chief, Fraud Section
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U.S. Department of Justice

Washington, D.C.

* It remains the position of the United States, for the reasons set forth in its Response in

Opposition to the Defendant's Motion to Modify the Restraining Order of November 3, 2003,
filed on December 5, 2003, that the defendant is not entitled to a post-restraint, pre-trial hearing
in this case.
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